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The legal framework to introduce the
Electoral Bond Scheme 
On 14 May 2016, the Finance Act, 2016 came
into force. It amended Section 2(1)(j)(vi) of the
Foreign Contribution Regulation Act, 2010
(FCRA), which defines “foreign source”, to
allow foreign companies who have a majority
share in Indian companies to donate to
political parties. Previously, foreign
companies were prohibited from donating to
political parties under the FCRA and the
Foreign Exchange Management Act, 1999.
On 31 March 2017, the Finance Act, 2017
amended the Representation of the People
Act, 1951 (RoPA), the Reserve Bank of India
Act, 1934, the Income Tax Act, 1961, and the
Companies Act, 2013. 

https://www.scobserver.in/wp-content/uploads/2021/10/fin-act2016.pdf
https://fcraonline.nic.in/home/PDF_Doc/FC-RegulationAct-2010-C.pdf
https://www.indiacode.nic.in/bitstream/123456789/1988/1/A1999_42.pdf
https://www.scobserver.in/wp-content/uploads/2021/10/Finance_Act__2017.pdf
http://legislative.gov.in/sites/default/files/04_representation%20of%20the%20people%20act%2C%201951.pdf
http://legislative.gov.in/sites/default/files/04_representation%20of%20the%20people%20act%2C%201951.pdf
https://rbi.org.in/Scripts/OccasionalPublications.aspx?head=Reserve%20Bank%20of%20India%20Act
https://rbi.org.in/Scripts/OccasionalPublications.aspx?head=Reserve%20Bank%20of%20India%20Act
https://www.incometaxindia.gov.in/pages/acts/income-tax-act.aspx
http://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.pdf
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Section 11 of the Finance Act, 2017
amended Section 13A of the Income Tax
Act exempting political parties from
keeping a detailed record of
contributions received through electoral
bonds. 
Section 135 amended Section 31 of the
RBI Act. This permitted the Union
government to “authorise any scheduled
bank to issue electoral bond[s].” 
Section 137 introduced a proviso to
Section 29C of RoPA, exempting political
parties from publishing contributions
received through electoral bonds in
“Contribution Reports.” These reports
disclose contributions received by
parties “in excess of twenty thousand
rupees” from companies and individuals.
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.Section 154 amended Section 182 of the
Companies Act, 2013 which removed the upper
limit on how much a company could donate to
a political party. Previously companies could
only donate up to 7.5 percent of three years of
the company’s net profits.



The hindu analysis by saurabh
pandey sir

.The Contours of the Electoral

Bond Scheme, 2018
On 2 January 2018, the Ministry of Finance

issued a notification that introduced the

Electoral Bond Scheme, 2018. 

Under the 2018 Scheme, certain branches

of the State Bank of India (SBI) were

authorised to sell electoral bonds. Bonds

can be purchased in denominations of ₹

1,000, ₹10,000, ₹1,00,000, ₹10,00,000,

and ₹ 1,00,00,000 from the SBI. 

https://www.scobserver.in/wp-content/uploads/2021/10/Electoral-Bonds-Scheme-2018.pdf
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They are to be sold for 10 days in January,
April, July, and October each year. The
identity of the purchaser remains
anonymous to everyone, except the SBI, who
must record the buyer’s Know Your Customer
(KYC) details. 
Political parties which secured more than
one percent votes “in the last general
election to the House of the People or a
Legislative Assembly” are eligible to accept
donations through electoral bonds. The
political parties must encash the bond within
15 days of receiving it. After this period ends,
the funds are deposited to the Prime
Minister’s Relief Fund. 
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Election Commission of India on
the Electoral Bonds Scheme 

On 25 March 2019, the Election Commission
of India (ECI), one of the respondents, filed
an affidavit opposing the Electoral Bond
Scheme. 
The affidavit claimed that the scheme is
contrary to the goal of transparency in
political finance. It also claimed that the ECI
had shared a letter to the Union
Government on 26 May 2017, warning
against the “repercussions/impact on the
transparency aspect of political
finance/funding.” .”

https://www.scobserver.in/wp-content/uploads/2021/10/Counter-Affidavit-by-Election-Commission-of-India-against-Electoral-Bonds.pdf
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Further, they submitted that
exempting political parties from
sharing details regarding contributions
would keep information on foreign
funding in the dark. 
The affidavit stated, “unchecked
foreign funding of political parties in
India, which could lead to Indian
policies being influenced by foreign
companies



On 1 April 2019, the Union government
submitted a rejoinder claiming that the EBS
was “a pioneer step in bringing electoral
reforms, to ensure that the spirit of
transparency and accountability in political
funding is maintained.” 
The Union claimed that political parties
largely received funds through cash
donations, leading to an “unregulated flow
of black money.” 
The Union assured that these issues would
no longer hamper political funding because
there is only one authorised bank—the State
Bank of India—that can issue such bonds. 
Further, providing KYC details ensure
accountability.
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https://www.scobserver.in/wp-content/uploads/2021/10/Rejoinder-by-the-Ministry-of-Finance-in-Electoral-Bonds-case.pdf
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On 15 February 2024, the Court unanimously
struck down the Union’s 2018 Electoral Bonds
(EB) Scheme. 
The Bench held that the Scheme violated the
voters’ right to information enshrined in
Article 19(1)(a) of the Constitution.
 The Court also directed that the sale of
electoral bonds be stopped with immediate
effect. SBI was directed to submit details of
the Electoral Bonds purchased from 12 April
2019 till date, to the ECI. 
This will include details of the purchaser as
well as the political parties that the bonds
were given to. 
Further, the Court ordered the ECI to publish
the information shared by SBI on its official
website within one week from the receipt of
the information (by 13 March 2024)..

https://www.scobserver.in/wp-content/uploads/2021/10/Electoral-Bonds-judgement.pdf
https://www.scobserver.in/reports/electoral-bonds-constitution-bench-judgement-summary/
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.What does the Constitution say?
Article 324 provides for the composition
of the Election Commission of India (ECI).
It consists of the CEC and two other ECs. 
The Constitution provides that the
appointment of the CEC and EC shall,
subject to the provisions of any law
made by Parliament, be made by the
President. 
While the existing parliamentary law
provides for their conditions of service, it
is silent with respect to appointments
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.The Supreme Court in this case, in March
2023, held that there has been a
legislative vacuum due to the absence of
any law by Parliament in the last 73 years
(since the adoption of the Constitution)
with respect to the appointment of the
CEC and EC. 
The independence of the ECI is essential
for ensuring free and fair elections that is
paramount for a vibrant democracy.
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In the past, the Dinesh Goswami Committee
on Electoral Reforms (1990) and the Law
Commission in its 255th report on Electoral
Reforms (2015), had suggested that the CEC
and ECs should be appointed by a
committee consisting of the Prime Minister,
the Chief Justice of India (CJI) and the
Leader of the Opposition or the largest
Opposition party in the Lok Sabha. 
Considering these recommendations, the
Supreme Court, exercising its powers under
Article 142 (to issue directions for doing
‘complete justice’ in any matter), laid down
that the CEC and ECs shall be appointed by
a committee consisting of the Prime
Minister, the CJI and the Leader of the
Opposition or the largest opposition party
in the Lok Sabha. 
It said that this mechanism shall be in place
till Parliament enacts a law on this matter.
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What does the proposed law provide?
The CEC and other ECs shall be
appointed from persons who are holding
or have held a post equivalent to the rank
of Secretary to the Government of India. 
There shall be a search committee
headed by the Minister of Law and
Justice, who shall prepare a panel of five
persons for consideration to the
selection committee. 
The CEC and EC shall be appointed by the
President on the recommendation of this
selection committee consisting of the
Prime Minister, the Leader of Opposition
in the Lok Sabha and a Union Cabinet
Minister to be nominated by the Prime
Minister.
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On December 12, the Rajya Sabha
passed The Chief Election
Commissioner and other Election
Commissioners (Appointment,
Conditions of Office and Terms of
Office) Bill, 2023.
It provides for the procedure for
appointment of the Chief Election
Commissioner (CEC) and the other two
Election Commissioners (ECs).
The CEC and EC shall be appointed by
the President on the recommendation
of this selection committee consisting
of the Prime Minister, the Leader of
Opposition in the Lok Sabha and a
Union Cabinet Minister to be
nominated by the Prime Minister.
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